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LITIGATION  MATTERS DEALING WITH  ASPECTS OF AIR QUALITY 

MANAGEMENT  
 

 Company Secretary of Arcelormittal South Africa and Another v Vaal Environmental 

Justice Alliance (69/2014) 2015 (1) SA 515 (SCA) 

• Request for environmental related information held by industrial corporation 

• Promotion of Access to Information Act 2 of 2000 (PAIA)( VEJA case). 

 Sasol Snyfuels (Pty) Ltd and Others v The Minister of Water and Environmental  

Affairs (36444/14) Gauteng Division High Court, Pretoria (SASOL). 

• Judicial review of subordinate legislation. 

• Extension of the time period ito the Promotion of Administrative Justice Act, 2000 (Act No. 3 

of 2000)(PAJA). 

•  Postponement Application ito the Minimum Emission Standards (MES). 

 

 



THE LEGAL BASIS FOR JUDICIAL REVIEW 
 

 

 Administrative action reviewed ito PAJA 

 any decision taken, or any failure to take a decision by  

 an organ of state 

 substantive review grounds 

 procedural review grounds 

 Exclusions reviewed ito the Constitutional Principle of Legality 

 executive powers/ functions of the National/Provincial Executives 

 executive powers/ functions of the Municipal Councils 

 legislative functions of Parliament, Provincial Legislatures or Municipal Councils 

 judicial functions by a judicial officer of court. 

 

 

 



Judicial Review Application – SASOL Perspectives 
 

SASOL SYNFUELS (PTY)  LTD AND OTHERS V THE MINISTER OF WATER AND 

ENVIRONMENTAL AFFAIRS AND ANOTHER (36444/14) GAUTENG DIVISION HIGH COURT 

PRETORIA. 

 PARTIES TO THE PROCEEDINGS 

• Applicants:  Sasol Snyfuels (Pty) Ltd 

    National Petroleum Refiners of SA (Pty) Ltd  

   Sasol Chemiese Nywerhede Beperk 

 

• Respondents: The Minister of Water and Environmental Affairs  

      The National Air Quality Officer 

 

  

 

 



 
Judicial Review Application – An Empirical Analysis of SASOL 

 
 SASOL sought a relief reviewing and setting aside : 

 Certain provisions of the regulations promulgated in GN 248 of 31 March 2010 and GN 893 

of 22 November 2013 - the List of Activities Which Result in Atmospheric Emissions Which 

Have or May Have a Significant Detrimental Effect on the Environment, Including Health, 

Social Conditions, Economic Conditions, Ecological Conditions or Cultural Heritage: 

 the MES applicable to category 1(combustion installations) to 

• sub-category 1.1(solid fuel) -  all new plants standards and existing plant standards for 

particulate matter and oxides of nitrogen only 

• sub-category 1.2 (liquid fuel)-  all new plants standards and existing plant standards for 

particulate matter and sulphur dioxide only 

• sub-category 1.4 (gas) -  all new plants standards and existing plant standards for particulate 

matter and oxides of nitrogen only 

 



Reliefs sought by SASOL (Contd) 

 the MES applicable to category 2 (petroleum industry, production of gaseous and liquid fuels as well as 

petrochemicals from crude oil, coal, gas or biomass) to 

• sub-category 2.1(combustion installations) -  all new plants standards and existing plant standards for 

particulate matter and sulphur dioxide only 

• sub-category 2.2 (catalytic cracking units)  

 the MES applicable to category 3 (carbonization and coal gasification) to 

• sub-category 3.6 (synthetic gas production and clean-up) - all new plants standards and existing plant 

standards for hydrogen sulphide, total volatile organic compounds and sulphur dioxide only 

 the MES applicable to category 7 (inorganic chemicals industry) to sub-category 7.2 production acids 

 the MES applicable to category 8 (thermal treatment of hazardous and general waste) to sub-category 

8.1. 

 An order extending the time period in which proceedings for the review of GN 248 had to be instituted in 

terms of section 9(1)(b) of PAJA. 

 Costs Order. 

 

 

 

 

 



SASOL’S CASE 



SASOL’S CASE 

 Impugned provisions of GN248 are ultra vires the 2007 National Framework for Air Quality 

Management(NF). 

 Section 7(3) of NEM:AQA – NF binds all organs of state in all spheres of government. 

 Subsection(4) – an organ of state must give effect to the NF when exercising a power or performing a 

duty ito NEM:AQA.  

 The NF envisaged that STANSA would be responsible for recommending draft emission standards. 

 The STANSA process came to an end in May 2009 when the drafting process was taken over by the 

DEA 

 This contravened the NF, which stated that the DEA would request STANSA to recommend MES. 

 The DEA directives to STANSA sub-committee on source emission standards – irregular since the NF 

did not empower the DEA to issue directives to the sub-committee.  

 Any departure from STANSA process was bound to affect the quality of the standards ultimately 

promulgated. 

 The Minister did not comply with procedural fairness – did not afford the affected parties audi when 

deviating from the NF process.  



SASOL’S CASE 

 Impugned provisions of GN893 are ultra vires the 2007 NF. 

• The NF envisaged that the STANSA technical committee would continue to play a role after the initial 

emission standards were drafted. 

• The STANSA technical committee would be responsible for continuing to update information on the best 

available technology (BAT) and for the review of previously established emission standards. 

• It was the DEA (not the STANSA technical committee) that drafted GN893. 

• The Minister had no entitlement to depart from the STANSA process when GN893 was drafted. 

• The impugned provisions of GN893 were not drafted in the manner prescribed by the NF. 

• The Minister did not comply with section 57(4) of NEM:AQA when publishing GN964 as amendment to 

GN248. 

• GN964 was formulated as a full redraft of the listed activities and the MES. 

• Sec 57(4) – the Minister obliged to give due consideration to all representations or objections received in 

response to GN964. 

• Procedural fairness not complied with –(1) a legitimate expectation that affected parties will be afforded a 

hearing; (2) limitation of changes to GN248 amendment process. 

 



Minister and NAQO’s Case 

 

 

 

 

 



Minister and NAQO’s Case 
 GN248 has been formally repealed by GN893 with effect from 22 November 2013- 

 long before the review application by SASOL. 

 no longer of force and effect. 

 paragraph 21 of GN893 expressly repealed the whole of GN248 without qualification. 

 review of GN248 is purely academic and of no practical concern because paragraph 21 of GN893 is not 

under attack or taken up on review by SASOL. 

 In terms of section 7(1) of PAJA – any proceedings for judicial review, ito section 6(1) thereof, must be 

instituted without unreasonable delay and not later than 180 days after a certain date on which the 

person concerned: 

 was informed of the administration action; 

 became aware of the administrative action and the reasons for it; or  

 might reasonably have been expected to have become  aware of the administrative action and the 

reasons. 

 time taken for instituting this review application was simply inordinate and unreasonable, with no 

explanation at all as to why it so long to institute the proceedings. 



Minister and NAQO’s Case 

 the granting of the selective relief pursued by SASOL will bring in its wake a large measure of uncertainty 

in the public administration of the NEM:AQA. 

 the validity of Atmospheric Emission Licences (AEL) already granted all across the country on the basis 

of the relevant listing notices will be doubted. 

 the delay in bringing this review application was planned  and thus deliberate or wilful. 

 

 The relief pursued by SASOL does not flow from and/or is not rationally connected to the grounds of 

review as advanced by SASOL in that the MES under are not severable from the rest of GN893. 

 Cherry-picking = where SASOL selected and picked only those provisions of GN893 that are problematic 

for them. 

 SASOL has , through overt conduct, accepted the regularity, validity and /or legality of the rest of GN893 

by: 

 the preparation to lodge applications for postponement of the timeframe compliance in GN893. 

 Applying for and accepting AEL from the licensing authorities without taking the decision on judicial 

review.  

 

 



Minister and NAQO’s Case 

 bringing a court application in 2014 to compel a municipality to grant and issue SASOL with an AEL. 

 SASOL hark at the difference between the STANSA process and the statutory process that was followed: 

SASOL seem to forget that the contemplated end result of STANSA process was merely a 

recommendation to the Minister and there was no abdication of ministerial power under section21 of 

NEM:AQA. 

 On non-compliance with section 57(4) of NEM:AQA – the proposed amendments to all role players and 

intense public participation was followed and therefore SASOL was not the only role player that was 

informed of the fact that the STANSA process was not going to be followed for amending GN248. 

 SASOL has a general duty of care as enacted in section 28(1) of NEMA already in place in 1999 – every 

person who causes, has caused or may cause significant pollution or degradation of the environment 

must take reasonable measures to prevent such pollution or degradation from occurring, continuing or 

recurring, or, in so far as such harm to the environment is authorised by law or cannot reasonably be 

avoided or stopped,  to minimise and rectify such pollution or degradation of the environment. 

 SASOL sought a judicial blessing to pollute = to continue with its atmospheric pollution of the ambient air.  



OUTCOME OF THE REVIEW APPLICATION 

 

 SASOL – granted a postponement application to comply with MES  

      - withdrawn its judicial review application 

      - tendered costs to the DEA on a party and party scale 

 

• Notice of Withdrawal - filed on 17 April 2015. 

 

• Notice of Set Down for Taxation - 11 September 2015. 

 

• A Bill of Costs taxed by the Taxing Master of the High Court  

 - the taxed and allowed/settled costs = R836 693.77. 

 



Lessons Learned 

 Proper record management of decision taken by the state 

departments 

 10 arch-lever files of Rule 53 record of decision constructed. 

 Always act within the ambit of law (empowering provisions). 

 Co-operation by the line function is crucial for preparation of the court 

cases – Line Function is duty bound to provide the basis upon which 

the review application is opposed. 

 
 

 

 

 

         

         

 



Lessons Learned 

  

 

‘Individual commitment to a group 

effort-that is what makes a team 

work, a company work, a society 

work, a civilization work’. 

 

 

Vince Lombardi 
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QUESTIONS ? 


